interpreted the ambiguous language of the statute in order to save the constitutionality of the statute. 5 The four dissenting Justices, on the other hand, argued that Justice Roberts's interpretation contravened Congress's intent by altering the meaning of the plain language of the statute. 6 When the Court invokes the avoidance canon, the first point of disagreement is whether it constitutes an exercise of judicial restraint. 7 In the context of Sebelius, Justice Roberts could argue that he exercised judicial restraint by interpreting the statute such that the Court did not strike it down. 8 The dissenters would argue, though, that interpreting the statute consistently with the plain meaning of its text and Congress's intent exercises judicial restraint, even if that means striking the statute down as unconstitutional. 9 The second point of contention when the Court uses the avoidance canon is whether there are constitutional norms protected by the canon's use. 10 Such resistance norms 11 provide a penumbral value 12 to underenforced constitutional provisions. Thus, in order to escape the avoidance doctrine, Congress must be clear about its intent to approach constitutional lines. 13 The criticism of using the avoidance canon to give 4 The four other Justices in the majority, Justices Ruth Bader Ginsburg, Stephen G. Breyer, Sonia Sotomayor, and Elena Kagan, joined with Chief Justice John Roberts but also voted to uphold the statute on Commerce Clause grounds. Id. at 2617 (Ginsburg, J., concurring). 5 Id. at 2594 (majority opinion). Specifically, Justice Roberts determined that the applicable meaning of the ambiguous "penalty" language was that it constituted a "tax," such that passage of the statute fell under Congress's taxing power. Id. 6 Id. at 2651 (joint dissent). 7 Id. at 2579 (majority opinion). 8 Id. at 2593-95. 9 Id. at 2676 (joint dissent). 10 This justification seems less applicable to the Sebelius case, as the saving construction of the statute does not seem to protect any particular constitutional norm. 11 As explained below, resistance norms are constitutional values, often underenforced, that increase in significance when the Court applies the avoidance doctrine, such that their precise scope becomes undetermined. See Young, supra note 2, at 1593; discussion infra Part II. 12 A penumbra is a partial shadow between regions of complete darkness and complete illumination, as in an eclipse. In legal terms, a penumbra refers to implied powers that emanate from a specific rule, thus extending the meaning of the rule into its periphery. See, e.g., Griswold v. Connecticut, 381 U.S. 479, 484 (1965) ("[S]pecific guarantees in the Bill of Rights have penumbras, formed by emanations from those guarantees that help give them life and substance.").
13 See Morrison, supra note 2, at 1212; Young, supra note 2, at 1606.
value to such norms is that it enables the Judiciary to create a penumbral constitution, exceeding its Article III power.
14 To be sure, this debate about the avoidance canon is not new. 15 The academic literature concerning the justifications for and the shortcomings of the canon of constitutional avoidance is well developed. 16 But, the academic literature has not explored the application of the avoidance doctrine to criminal statutes as a class. 17 This Article takes a small step in that direction. It explores whether the canon of constitutional avoidance is appropriate in cases involving void-for-vagueness challenges to federal criminal statutes.
In Skilling v. United States, the Supreme Court used the avoidance canon in response to a void-for-vagueness challenge to the federal criminal fraud statute.
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As explained below, the Court severely restricted the statute's meaning, limiting its proscription against deprivation of honest services to bribery and kickbacks. 19 This Article argues that, contrary to the Court's decision in Skilling, the canon of constitutional avoidance is inappropriate in void-for-vagueness cases. This is because such cases do not present statutory ambiguity that requires choosing between competing meanings or interpretations. Instead, void-for-vagueness challenges focus on the clarity of statutes and ask 14 See Posner, supra note 2, at 816. The idea is that by using the canon to create a series of implied powers, the Court changes the meaning of the constitutional text by adding rights and powers not inherent in that text.
15 See Vermeule, supra note 2, at 1949 n.11. See generally sources cited supra note 2. The use of the canon remains highly contested, both in terms whether it is ever appropriate, and if so, which situations allow for its use. 16 See sources cited supra note 2. 17 I am indebted to Sara Sun Beale for raising this issue at the close of her entertaining and insightful "term paper" on Skilling, which illuminates the core arguments and issues in the case through a hypothetical discussion between two members of a law faculty. 27 The Court in that case explained that the classical canon in essence required the Court to issue advisory opinions. 28 To apply the classical avoidance canon, the Court first had to decide that one interpretation was unconstitutional. But, because such a determination did not control the outcome of the case-the saving construction did-the decision as to the unconstitutional interpretation became an advisory opinion.
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To remedy this defect, the Court broadened the meaning of the canon, explaining that:
[U]nless this rule be considered as meaning that our duty is to first decide that a statute is unconstitutional and then proceed to hold that such ruling was unnecessary because the statute is susceptible of a meaning, which causes it not to be repugnant to the Constitution, the rule plainly must mean that where a statute is susceptible of two The Court has frequently called attention to the "great gravity and delicacy" of its function in passing upon the validity of an act of Congress; and has restricted exercise of this function by rigid insistence that the jurisdiction of federal courts is limited to actual cases and controversies; and that they have no power to give advisory opinions. 34 Thus, the "cardinal principle" of the modern avoidance canon, "which 'has for so long been applied by [ restraint theory relies on the idea that the Court should avoid interpretations of statutes that raise constitutional doubts in order to respect, to the greatest degree possible, legislative decisionmaking.
Congress
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As explained below, the judicial restraint justification has become less plausible with the application of the modern canon. In many cases, the modern canon results in the Court engaging in statutory rewriting that looks very little like restraint.
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The second primary justification scholars have offered is one of constitutional enforcement of resistance norms. 39 The avoidance canon thus should "give voice to certain normative values,"
40 namely "those embodied in the underlying constitutional provisions that create the constitutional 'doubt. '" 41 Under this justification, the overarching norm of the avoidance canon is restricting Congress's ability to legislate to the outer limits of its constitutional authority without being explicit about its decision to do so. 
Judicial Restraint
Under its initial conception of classical avoidance, the Court emphasized that "[t]his [avoidance] canon is followed out of respect for Congress, which we assume legislates in the light of constitutional limitations." 43 The modern canon likewise rests on the notion that the Court should "minimize disagreement between the branches by preserving congressional enactments that might otherwise founder on constitutional objections." 44 Professor Trevor Morrison's excellent article on the use of the avoidance canon in the Executive Branch succinctly summarizes this judicial restraint justification for the avoidance canon. 45 He explains: (1) In keeping with their oath to uphold the Constitution, members of Congress are presumed to have intended to legislate within constitutional limits. As faithful agents of the legislature, the federal courts are obliged to honor that legislative intent.
(2) The values of legislative supremacy and judicial restraint, including the interest in mitigating countermajoritarian concerns, direct the courts to avoid, when possible, passing on the constitutionality of federal statutes.
(3) Although the countermajoritarian difficulty is at its most acute when a court actually invalidates a statute as unconstitutional, the avoidance canon cannot be limited only to those circumstances without requiring the courts to offer advisory opinions on constitutional issues.
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As Morrison notes, however, scholars have criticized this justification for the modern canon extensively. 47 Professor Frederick Schauer argues, for instance, that when the Court uses the avoidance canon, it may abandon the best interpretation of the statute at issue in favor of any alternative that is "fairly possible," opening the door both for poor interpretation and political activism on the part of the Court. 48 Further, it is easy to see how rewriting a statute (or at least altering its meaning) in the name of avoiding the Constitution does not appear to be an exercise of restraint. Deriving a meaning for a statute that does not flow directly from its text in the name of saving it seems much more like activism than restraint.
Another important criticism of this conception of avoidance is that it allows the Court to look beyond congressional intent in interpreting a statute. The avoidance canon does not appear to demonstrate judicial restraint when it results in the Court's interpretation superseding the intent of Congress. This appearance of activism is damaging, even if the Court's reason for doing so is to avoid the Constitution and not to advance a contrary normative approach to the one Congress adopted in passing the statute. Descriptively, the classic justifications for the canon are that it promotes judicial restraint by allowing judges to avoid the "delicate process of constitutional adjudication" and its concomitant counter-majoritarian difficulties; it coincides with the probable congressional intent preferring the ongoing validity of some version of the statute to invalidity as the result of judicial review; and it encourages a healthy, cooperative attitude between the Court and Congress by "remanding" issues for careful congressional deliberation consistent with the members' oath of office to uphold the Constitution, thereby illuminating the issue not only for Congress but also the Court if the issue ever returns to it.
Frickey, supra note 2, at 446 (footnotes omitted 
Resistance Norms
A second justification for the avoidance canon is its ability to give a voice to underenforced constitutional norms. Professor Ernest Young provides a robust account of this justification, describing it as a rule that is "designed not to reflect what Congress might have wanted under particular conditions, but rather to give voice to certain normative values."
50 These values are the ones that give rise to the constitutional doubt. Young's account explains that, in some cases, the avoidance canon can provide a penumbral expression of an underenforced constitutional norm. 51 In other words, the canon protects the norm by avoiding an interpretation of a statute that approaches the norm unless Congress has clearly stated intent to the contrary.
William Eskridge has similarly explained that, understood in this context, the avoidance canon "makes it harder for Congress to enact constitutionally questionable statutes and forces legislators to reflect and deliberate before plunging into constitutionally sensitive issues." 52 The canon thus protects the constitutional norm by preventing Congress from approaching the line between what is constitutional and unconstitutional, unless Congress clearly articulates its intention to legislate to the edge of that boundary. 53 The resistance norm account of the canon provides a more defensible justification than the judicial restraint account. First, the criticism of the canon that it undermines Congress's statutory intent carries less weight if the goal of the canon is to protect constitutional norms from congressional infringement. 54 Second, Judge Richard Posner's argument that the avoidance canon promotes the development of a penumbral constitution " [b] ecomes just a restatement of the canon's point, not an indictment of it." 55 50 Young, supra note 2, at 1585; see also Morrison, supra note 2, at 1212 (highlighting the same concept). 51 Young, supra note 2, at 1585. 52 ESKRIDGE, supra note 2, at 286; see also Morrison, supra note 2, at 1216 (highlighting the same idea).
53 ESKRIDGE, supra note 2, at 286. A possible analogy here would be to a new dating relationship in which neither member of the couple has defined the extent of the relationship (or its boundaries with reference to dating others). The relationship might have a greater perceived reality (penumbral presence) as long as the couple does not have a "define-therelationship" (DTR) conversation. In other words, the Supreme Court, in this context, will avoid pressing the issue unless Congress insists on defining the relationship, that is, the scope of the constitutional provision. 54 Morrison, supra note 2, at 1209. 55 Id. at 1213; see also Posner, supra note 2, at 816. [Vol. 104
C. THE AMBIGUITY ASSUMPTION OF THE AVOIDANCE CANON
Importantly, the avoidance canon is a substantive canon. 56 This means that it serves to protect the substance-the underlying values-of the Constitution. The Supreme Court has described the canon as follows: " [W] here an otherwise acceptable construction of a statute would raise serious constitutional problems, the Court will construe the statute to avoid such problems unless such construction is plainly contrary to the intent of Congress." 57 Underlying this basic framing of the canon is the understanding that it exists to resolve disputed questions of statutory meaning. The avoidance canon thus exists to put a thumb on the scale in favor of the interpretation that avoids the constitutional problem. Over time, this limiting construction became a part of the due process requirements of the Fifth and Fourteenth Amendments. As the Court indicated, "a statute which either forbids or requires the doing of an act in terms so vague that men of common intelligence must necessarily guess at its meaning and differ as to its application, violates the first essential of due process of law." 61 And 73 Skilling also challenged the voir dire procedure, the process of selecting jurors, but the Court held that the voir dire challenge was without merit. Skilling, 130 S. Ct. at 2918-23. 74 Skilling's alleged deprivation of honest services consisted of his misleading Enron shareholders concerning information about the company and its financial health. Id. at 2907-08. 75 Id. at 2928. 76 As indicated above, the relevant statutory language provides that "the term 'scheme or artifice to defraud' includes a scheme or artifice to deprive another of the intangible right of honest services." 18 U.S.C. § 1346.
77 18 U.S.C. § 1341 (1987). 78 483 U.S. 350, 360 (1987) (holding that the mail fraud statute was "limited in scope to the protection of property rights" and "[i]f Congress desires to go further, it must speak more clearly than it has"). 79 Skilling, 130 S. Ct. at 2906.
of the prior cases to conclude that honest services only applied to bribery and kickbacks.
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The Skilling Court based its decision to avoid the constitutional issue on the long-held canon of constitutional avoidance. 81 As described above, this substantive canon mandates that, in cases where two plausible interpretations of a statute exist and one interpretation will raise serious doubts as to the constitutionality of the statute, the Court should choose the alternative interpretation. 82 The [E] ven if such unconstitutionality were not clear, but were merely doubtful, it would be the duty of the court to avoid an unnecessary construction of the statute which would develop such constitutional doubts."); see also discussion supra Part I.A. 82 A companion doctrine is the severability doctrine, which addresses when the Court should permit the statute to survive by striking down only the unconstitutional part of the statute. See, e.g., United States v. Booker, 543 U.S. 220, 226-27, 265 (2005) (holding that the Sentencing Reform Act violated the Sixth Amendment but could be preserved by severing the portion of the Act that made the Sentencing Guidelines "mandatory"). For an interesting discussion of the relationship between the avoidance canon and the doctrine of severability, see Vermeule, supra note 2, at 1946-47. 83 Skilling, 130 S. Ct. at 2928 (emphasis added) (citation omitted). 84 Id. (citing U.S. Civil Serv. Comm'n v. Nat'l Ass'n of Letter Carriers, 413 U.S. 548, 571 (1973)).
Interestingly, in Letter Carriers, the Court considered whether the phrase "political activity" was unconstitutionally vague. 85 The Letter Carriers Court, in upholding the statute, construed the statute by citing to the federal regulations promulgated by the Civil Services Commission that defined the permissible and impermissible "political activities."
86 Unlike in Skilling, where the Court used common law precedents as the basis for interpreting the statute, the Letter Carriers Court applied a federal regulation to explain the meaning of a vague statute. In other words, the Court did not avoid the vagueness issue in Letter Carriers. Instead, it decided it.
Nonetheless, the Skilling Court used Letter Carriers as its basis for construing the honest-services statute such that it was no longer vague. 87 Ironically, the Court did not have to "construe" the statute by limiting its meaning; it simply had to determine whether the statute was too vague to decide whether Skilling's conduct fell within its meaning.
The consequence of applying this canon in Skilling was that the Court essentially rewrote the statute. The language "deprivation of the intangible right to honest services," which had previously covered a wide variety of conduct, now applies only to bribery and kickbacks. 88 This legislative-type decisionmaking in the name of avoiding potential doubts about the constitutionality of the statute raises questions about the propriety of the canon of constitutional avoidance itself. Indeed, many commentators have criticized the use of the canon of constitutional avoidance, and even those who support its use suggest that the Court should apply it narrowly. 89 Despite the criticism of the canon, if restricting the statute to cover only bribery and kickbacks was one of several possible meanings of "honest services," then the Court's use of the avoidance canon would have been consistent with its prior usage. Instead, the meaning of the phrase "honest 85 Letter Carriers, 413 U.S. at 568. 86 Id. at 575-77. 87 Skilling, 130 S. Ct. at 2930. 88 Indeed, federal prosecutors have long enjoyed the simplicity and flexibility of this language in prosecuting fraud cases and have likewise considered it to be a valuable prosecutorial weapon. See, e.g., Jed S. Rakoff, The Federal Mail Fraud Statute (Part 1), 18 DUQ. L. REV. 771, 771 (1980) (referring to the mail fraud statute as the "true love" of whitecollar prosecutors). 89 See, e.g., Kelley, supra note 2, at 832-35 (calling for the abandonment of the avoidance canon on separation of powers grounds); Kloppenberg, Avoiding Constitutional Questions, supra note 2, at 1004-06 (offering a critical examination of a subcategory of the avoidance doctrine, the "last resort rule"); Kloppenberg, Avoiding Doubts, supra note 2, at 4 (criticizing the avoidance canon in free speech cases); Manning, supra note 2, at 228 (criticizing avoidance techniques); Morrison, supra note 2, at 1196, 1239 (arguing against the use of the avoidance canon in situations where the Executive Branch can interpret the text clearly).
services" contained no ambiguity; no competing meanings of the phrase existed. Indeed, the issue in the case was not what "honest services" meant or included. The issue was whether the term "honest services" was too vague to have any intelligible meaning at all. And the Court "avoided" this constitutional question by rewriting the statute and changing its meaning.
III. "CRIMINAL" CONSTITUTIONAL AVOIDANCE
Having explained the relevant background of the avoidance canon and its use in Skilling, this Part argues that its use in Skilling was improper, and more broadly, that any use in criminal cases with vagueness challenges is improper. Specifically, by confusing the concepts of vagueness and ambiguity, the Skilling Court abdicated its role as a court while simultaneously and improperly engaging in the role of a legislature. For the same reasons, the canon is improper in all vagueness cases.
A. VAGUENESS, NOT AMBIGUITY
The central shortcoming of the Court's decision in Skilling is the Court's confusion of the concepts of vagueness and ambiguity. As discussed above, the ambiguity that gives rise to the potential use of the avoidance canon occurs where statutory language has two (or more) possible meanings, one of which is constitutionally infirm. The Court can then apply the canon by choosing the meaning that does not create the constitutional issue, or alternatively, by resolving the constitutional problem on the merits.
In Skilling, though, the question before the Court was whether the federal fraud statute (prohibiting deprivation of honest services) was, as applied, void-for-vagueness. There were not two competing meanings of "honest services" to choose between in applying the statute. Rather, the question concerned whether the statutory language provided adequate notice concerning the criminal nature of Skilling's conduct. Skilling argued that the "deprivation of honest services" prohibition did not clearly give notice of what conduct violated the statute, and thus as applied, was voidfor-vagueness under the requirements of the Due Process Clause. Skilling did not claim that any particular substantive application or interpretation of the statutory language resulted in the statute's unconstitutionality. Instead, the application of the statute created the constitutional problem. Its scope was indefinite, according to Skilling, such that it was difficult to ascertain a clear limit on what conduct fell under the statute and what conduct did not.
The proper choice before the Court, then, was whether Skilling was correct on the merits of his constitutional claim that the statute was impermissibly vague. There was no question of ambiguity in the statute and thus no opportunity to consider whether the avoidance canon should apply. Put another way, interpreting the scope of the statute was the constitutional question. To question whether the Constitution applied to Skilling's argument was disingenuous. The analytical move the Court made, then, was to ignore the question before it and rewrite the statute to remove the constitutional question. This is certainly a very different enterprise than choosing between two possible interpretations of a statute. As explained in more detail below, this interpretation resulted both in the Court abdicating its role as a court and improperly acting as a legislature.
B. THE COURT ABDICATING ITS ROLE AS A COURT
In choosing to employ the canon of constitutional avoidance in the context of void-for-vagueness cases like Skilling, the Court abdicates its role as a court. As a court, its primary role is to resolve cases or controversies. 91 As indicated above, Skilling's primary claim was that the vagueness of the statutory language violated his due process right to notice. Given the alleged vagueness of the statutory language, the Court's proper role was to determine the constitutional acceptability of its application to Skilling's conduct.
Dating back to Marbury v. Madison, the interpretation of the Constitution and its application to federal statutes has been at the heart of the Court's judicial review. 92 Judicial review, however, provides the Court with a number of different legitimate options to resolve cases, and in using these options, the Court must balance a number of competing interests when assessing whether a statute is unconstitutionally vague. 93 Id. at 919-20. 94 Malum prohibitum conduct is conduct that is illegal because the state decides it is so. BLACK'S LAW DICTIONARY 1045 (9th ed. 2009). This conduct is a crime "merely because it is prohibited by statute, although the act itself is not necessarily immoral." Id.
95 Malum in se conduct is conduct that is illegal because it is an evil unto itself. See id. at 1045 ("A crime or an act that is inherently immoral, such as murder, arson, or rape.").
impact of a challenge to the statute by resolving the challenge "as applied" instead of in a facial manner. As a result, the statute can be vague as to some acts but not others. 96 The Court certainly could have adopted such an approach in Skilling. Further, in situations where the need for notice falls below the need for criminal enforcement in a particular area, the Court can apply the void-for-vagueness standard narrowly, limiting its scope.
But when the Court uses the avoidance canon to skirt the constitutional claim and there is no other claim related to the statute, the Court is abdicating its role. In Skilling, the defendant was not asking the Court to determine the meaning of the statute; he wanted the Court to assess whether the statute itself, as constituted, satisfied one of the basic requirements of criminal statutes: absence of vagueness.
To make this clear, it is helpful to contrast the void-for-vagueness claim with the rule of lenity. The rule of lenity requires courts to construe ambiguous criminal statutes in favor of the defendant. 97 Thus, where a federal criminal statute's language leaves it susceptible to several competing meanings, the court that follows the rule of lenity will choose the one most favorable to the defendant. The ambiguity is construed against the drafter-the government. By contrast, there is no substantive interpretation of the statutory text in the context of vagueness. The court does not determine whether specific conduct falls under the criminal statute; it assesses whether the level of specificity in the statute's language is sufficient.
Unlike lenity, then, the court's task is not to determine the meaning of the statute. Instead, it is to determine whether the specificity of a statute (or lack thereof) allows one to adequately determine its meaning. Adopting a presumption against striking down federal statutes on vagueness grounds, as the Court has, 98 is an acceptable approach to statutory interpretation. Ignoring the question of vagueness entirely, and thereby eschewing its role as a court, is not.
96 See Lockwood, supra note 58, at 286-91 (discussing the Court's developing doctrine with respect to "as-applied" and "facial" vagueness challenges). In addition to failing to fulfill its role as a court, the Supreme Court's decision in Skilling also resulted in it adopting another branch's role, acting as a legislature. This is probably the most troubling part of the Court's decision. Certainly, the Supreme Court-and all courts for that matterengage in rulemaking on a number of different levels. Courts have a long history of deciding common law cases and extrapolating new rules from prior cases.
When interpreting statutes, the courts likewise enjoy wide latitude to determine the meaning of legislative language.
This freedom of interpretation has led the courts, in many cases, to go far beyond the plain textual language to ascertain its meaning, often considering such other indicia as legislative intent, legislative purpose, underlying policy considerations, and other comparable provisions or laws. 99 The result of this dynamic statutory interpretation is often the court significantly adding to or subtracting from the plain meaning of the statutory text. The Supreme Court itself has often engaged in such interpretive exercises such that the final product appears to constitute a rewriting of the statute, at least in the sense that its meaning is different from its plain language.
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Such an interpretation, though, is an acceptable exercise of judicial review, because there are limits on the Court's exercise of this discretion. The Court's policy choices cannot exist apart from the case or controversy. Indeed, the statutory language and the question before the Court cabin its discretion to engage in ad hoc rewriting of federal statutes. In the Skilling case specifically and in the void-for-vagueness context more generally, however, the Court is not engaging in the exercise of statutory interpretation when it uses the avoidance canon. Rather, it is engaged in the legislative activity of rewriting a statute.
The decision to use the avoidance canon in Skilling resulted in the Court making a normative judgment about the content of the statute rather than assessing its vagueness as written. The normative judgment concerned which kinds of conduct ought to be criminal. In saving bribery and kickbacks, the Court did not assess whether the many other types of prosecutions previously brought under the statute were part of the statute.
Instead, it concluded that it could clearly define bribery and kickbacks, and as a result, those acts survived. In doing so, though, the Court legalized much of the previously criminal conduct under the statute. For instance, many kinds of fraud involving intangible self-dealing where one uses gifts and services to curry favor from organizations or politicians while failing to disclose one's interests are no longer criminal. 101 Even more troubling, though, was that the Court did not carefully consider as a matter of policy whether such acts ought to be criminal. Perhaps to mask the legislative exercise it undertook or simply because it lacked the inclination to explore its policy choices, the Court nonetheless rewrote a federal criminal statute largely without policy explanation. Its purported justification, Congress's pre-McNally intent, falls short on two accounts. First, it is clear that Congress intended the statute to be more than a limit on bribery and kickbacks because the prior cases said so, 102 and it did not amend the legislation during the next twenty-one years. Second, there was no ambiguity about what Congress intended to regulate-honest services. If Congress had only intended to restrict bribery and kickbacks under the statute, it could easily have said so.
Further, the question before the Court was not what the scope of "honest services" was; rather, it was whether one could identify the scope at all. The paradigm shift by the Court reflected its activist posture of acting as a legislature, not a court. Finally, there is nothing to indicate Skilling was a special case. Indeed, two other identical cases, Weyhrauch and Black, were on the docket. 103 Rather, the distinction between ambiguity and vagueness extends to all void-for-vagueness challenges.
IV. CONSEQUENCES OF MISUSING THE AVOIDANCE DOCTRINE
A. THEORETICAL CONSEQUENCES As this Part demonstrates, the avoidance canon cannot meet its goals when applied to potentially vague criminal statutes. The issue of vagueness is different from ambiguity, and so applying the canon in this context creates a paradigm shift with ironic consequences. Indeed, not only does applying the avoidance canon to vagueness challenges undermine its goals, but applying the vagueness doctrine itself also better achieves those same goals.
Misusing the Avoidance Canon Undermines Its Goals
When the Court applies the avoidance canon to vague statutes, it undermines the purposes of the canon itself in two ways. First, to the extent that the Court attempts to exercise judicial restraint, it does not achieve that purpose. Applying the avoidance doctrine to vagueness statutes will often result in the Court rewriting the statute in the name of saving it. The Court in Skilling avoided the vagueness question by limiting the meaning of "honest services" to bribery and kickbacks and excluded all other forms of honest services. It is clear that the Court's use of the canon changed the meaning of the statute, legalizing formerly illegal behavior. 104 The apparent value of avoiding the constitutional question of vagueness as indicum of judicial restraint also is not present here. The Court did not defer to Congress by finding a means to avoid striking down a federal criminal statute. Circumscribing the meaning of a potentially vague provision, by definition, does not preserve its meaning. Rather, by narrowing the meaning of a vague statute in the name of avoidance, the Court struck down at least part of the statute. In essence, the application of the avoidance canon to vague statutes such as that in Skilling actually decides the constitutional issue the Court seeks to avoid by discarding some possible meanings of the statute when it limits (and often rewrites) its scope. 105 The decision to limit honest-services fraud to bribery and kickbacks was, at its heart, a determination that other potential types of honest services were too vague to remain part of the statute. The Court's exercise of avoidance, then, had the effect of deciding the constitutional issue by drawing a line between what was constitutionally clear enough (bribery and kickbacks) and what was unconstitutionally vague (all other interpretations of "honest services").
Second, the use of the avoidance canon with potentially vague statutes does not achieve its goal of giving penumbral value to underenforced constitutional norms. To the contrary, applying the avoidance canon in this context undermines the resistance norm purpose entirely.
The constitutional value of notice-being aware of the scope of a criminal statute-does not increase by the Court avoiding the question of where to draw the line as to vagueness. Instead, by failing to define the constitutional line as to the level of specificity required in a criminal statute, [i] n applying that tool, we will consider only those constructions of a statute that are fairly possible" (internal quotation marks and citations omitted)).
the Court minimizes the underlying value-the notice of the scope of the criminal prohibition. The penumbral purpose of the avoidance canon seeks to do just the opposite. Notice, however, is not a value to which one accords meaning by avoiding definition. By leaving the answer to the constitutional question-is the statute too vague?-unanswered, the application of the avoidance canon diminishes the constitutional value of notice.
By avoiding the constitutional question in Skilling and simply rewriting the statute, the Court has not provided Congress with any guidance on how specific it must be when it attempts to rewrite the honestservices fraud statute to include other types of conduct besides bribery and kickbacks. As a result, the value of notice (the required level of specificity) loses force because Congress does not know how far notice must extend.
Ironically, then, the consequence of applying the avoidance canon for the constitutional value at issue is that the value here (notice) does not become any more of an impediment to Congress's construction of the statute than before. This is because notice is a value that increases with definition, not ambiguity. In other words, notice is valuable to a citizen when it is specific and clear. Being on notice of an ambiguous criminal prohibition is unhelpful precisely because the ambiguity inhibits the ability of a citizen to understand, and thus be on notice of, the proscribed behavior. 
Vagueness Better Achieves the Goals of Avoidance
The Supreme Court's reliance on the avoidance doctrine for addressing the constitutionality of criminal statutes becomes perhaps even more disturbing when one considers that the vagueness doctrine itself better achieves the two goals of the avoidance canon: judicial restraint and penumbral protection of underenforced constitutional norms. In other words, the Court can better achieve the goals of the avoidance canon by choosing not to apply it to potentially vague criminal statutes.
The vagueness doctrine better achieves these goals in two ways. First, answering the question of whether a statute is vague achieves a greater degree of judicial restraint than does applying the avoidance canon. If the Court upholds the statute as providing the required degree of constitutional specificity, then the statute remains intact, demonstrating more restraint than rewriting the statute. Although counterintuitive, striking down the statute as vague also exercises more judicial restraint than rewriting it. Declaring the statute unconstitutional delineates the scope of specificity required, but allows Congress to determine how close it wants to go to the constitutional line. In Skilling, for example, Congress and not the Court would then decide what specific conduct constitutes "honest services."
Another way to understand this idea is in the context of potentially vague statutes. Avoiding the constitutional question in this context requires the Court to define the substance of the statute, and in most cases, to limit its scope. Addressing the constitutional question of vagueness, on the other hand, simply requires the Court to set the boundary for the acceptable level of specificity, leaving the substance to the discretion of Congress. Indeed, the Court better achieves the purpose of judicial restraint by deciding the vagueness question.
Second, the Court can better preserve the penumbral value of potentially vague statutes by deciding the vagueness question, not avoiding it. According the value of notice more significance means giving it greater definition, not less. If the Court upholds the statute, the Court provides Congress with an example of a statute that satisfies the specificity requirement, defining what constitutes acceptable notice. On the other hand, if the Court strikes down the statute, it sets a floor as to the constitutional value of notice. The value of notice, then, gains more constitutional force because it has greater definition-the minimum level of specificity becomes a prerequisite for all statutes. Addressing the vagueness question, then, achieves the penumbral goal of the avoidance canon. It gives greater scope and significance to the constitutional value at issue-fair notice.
B. PRACTICAL CONSEQUENCES
In addition to failing to achieve its constitutional and philosophical goals, the avoidance canon also has unfortunate practical consequences when it is applied to potentially vague criminal statutes. One of the most significant of these is that formerly criminal conduct becomes legal under the statute. After Skilling, for instance, many types of fraud formerly under the scope of the statute, 107 particularly in the intangible services context, fall outside of the scope of federal law and, for all practical purposes, have become legal. 107 Compare 18 U.S.C. § 1341 (prohibiting devising "any scheme or artifice to defraud" in a provision separate from fraud to obtain money or property but not defining "deprivation of honest services" as such), with 18 U.S.C. § 1346 (adding a separate provision defining fraud as "deprivation of honest services"); see also Judge Pamela Mathy, Honest Services Fraud After Skilling, 42 ST. MARY'S L.J. 645, 666-70 (2011) (noting that § 1346 was Congress's "legislative fix" in response to McNally).
Not Covered by Statute
As indicated above, the Court in Skilling limited the definition of "deprivation of honest services" to bribery and kickbacks. In the name of protecting the statute, the Court sacrificed much of its content. If "deprivation of honest services" only includes bribery and kickbacks, a wide variety of previously criminal conduct now remains unreachable by prosecutors. 108 The most obvious example of previously criminal conduct are breaches of fiduciary duties or undisclosed self-dealing where the conduct does not directly involve money or property. 109 In practice, such breaches of fiduciary duties or undisclosed self-dealing occur when individuals use gifts or services to gain favor. 110 Specifically, this method of persuasion accompanies a failure to disclose financial interests in certain entities. This is particularly true where the funneling of business to those entities happens by virtue of particular position or status. 111 Of course, a number of issues remain in terms of delineating the scope of such criminal liability-i.e., when such behavior rises to the level of fraud. The relationship forming the basis of the fiduciary duty, the level of intent required to show honest-services fraud, and whether actual economic harm is necessary to establish a claim are all crucial issues that must be part of any new honest-services fraud statute. 112 Regardless of where one comes down at the margins, it is clear that one consequence of Skilling is to inhibit prosecution of behavior formerly deemed fraudulent.
Not Covered by States
Many of the behaviors outlined above are clearly illegal or, at the very least, have a history of being criminalized in the United States. The federal legalization of many types of fraud resulting from Skilling might not be a problem if state criminal law adequately regulated such conduct. Unfortunately, states lack two ingredients-appropriate state statutes and prosecutorial resources-needed to prosecute criminal behavior that now [Vol. 104 falls outside of the federal honest-services statute. 113 Partially because the honest-services fraud statute has been in place for twenty-five years and partially for other reasons discussed below, many states do not have sophisticated fraud statutes that punish "intangible services" fraud cases. Indeed, those states that follow the Model Penal Code do not even have mail or wire fraud provisions. 114 The issue of prosecutorial resources is also a significant impediment to state law enforcement filling the void left by Skilling. First, state prosecutors lack the expertise and experience of federal prosecutors in working on honest-services fraud cases. From a lack of opportunity and exposure, state prosecutors in many cases would have a significant learning curve in prosecuting white-collar fraud cases. The extra resources needed to develop this expertise also make states unlikely to successfully fill the gap left by Skilling.
Second, most honest-services prosecutions involve state or local officials. 115 As a result, the incentive for local and state prosecutors to pursue such cases is far less than that of the federal government. When investigating and prosecuting corruption cases, it is better that outside individuals perform the prosecutorial function. If the cases do not involve bribery and kickbacks, the state prosecutors may be in the politically uncomfortable position of prosecuting their fellow state government employees. This is perhaps even truer in smaller communities where prosecuting a company that employs most of the residents would be political suicide. The incentives for local prosecutors to pursue white-collar crimes, like honest-services fraud, often become diminished in light of local political realities.
Congressional Barriers to Reform
One common response to Skilling is that Congress can remedy the harm caused by the use of the avoidance canon by simply passing a revised version of the statute. While this is perhaps true as a theoretical matter, there are a number of obstacles to a simple congressional remedy. Second, because the Court failed to provide any guidance as to the scope of the prohibition against void-for-vagueness in Skilling, Congress will have a difficult time identifying the level of specificity required for a new statute to pass constitutional muster. The use of the canon, then, only exacerbates the difficulty of defining this type of fraud, given its inherently intangible nature.
Finally, and perhaps more disconcerting, the current atmosphere of gridlock, including the previously common use of the filibuster in the Senate, makes the likelihood of passing a new statute slim. Indeed, the Congress has held hearings about how to respond to Skilling but has not been able to pass a new statute.
V. A NEW MODEL FOR THE AVOIDANCE CANON
Given this Article's central argument that the Court should not apply the avoidance canon to void-for-vagueness challenges to federal criminal statutes, the question remains whether there are other constitutional challenges to criminal statutes for which the Court should avoid the avoidance canon. Certainly, a complete investigation of the avoidance canon's applicability to various constitutional challenges to criminal statutes is beyond the scope of the Article. Nonetheless, this Article concludes by suggesting some guiding principles for ascertaining whether to apply the canon to federal criminal statutes.
At the heart of the problem of applying the avoidance canon to voidfor-vagueness constitutional challenges was that, as explained in Part IV above, doing so undermines the canon's goals. The corollary principle is also true-answering the constitutional question better serves the goals of the canon. To the extent, then, that one views the goals of the avoidance canon as important in deciding how the Court ought to address constitutional issues, such goals ought to drive the use of the canon. In other words, in deciding whether the avoidance canon is an appropriate tool to use in evaluating a federal criminal statute, the Court should ask whether using the canon would accomplish its aims.
In practice, the Court should assess whether it could advance the interests of judicial restraint better by using the avoidance canon or avoiding it. With an ambiguous statute, as indicated above, this inquiry can cut both ways. Nonetheless, the Court must inquire as to what approach (using the canon or not) would best advance the underlying value. Second and perhaps more important is the penumbral value of using the avoidance canon to give broader meaning to underenforced constitutional norms. The avoidance canon accomplishes this, of course, by leaving the statute's meaning ambiguous and not articulating the applicable constitutional limit on Congress. Part of this calculus would include the degree to which one could characterize that norm as underenforced. The more underenforced the norm, the stronger the case for applying the avoidance canon.
This model, then, advocates using the goals of the canon to determine whether application is appropriate with respect to a particular constitutional challenge. When applying the canon serves the purposes of judicial restraint and providing penumbral value to constitutional norms, its application is thus appropriate. When use of the canon does not serve these purposes, or even worse, undermines these purposes, the Court should not use the avoidance canon.
CONCLUSION
In light of the clear difference between statutory vagueness and ambiguity, the Article advanced the argument that courts should not use the canon of avoidance to address questions of vagueness. Using the Skilling case as an example, the Article demonstrated the harm created when a court confuses questions of vagueness with questions of ambiguity. Further, the Article demonstrated the adverse theoretical and political consequences of misusing the canon and described their resulting conclusions, the most ironic of which is that the best way to achieve the purposes of the canon is to avoid the avoidance canon altogether. Tying the application of the canon to the purposes it purports to achieve will prevent the Court from undermining the important goals of the canon through its misuse.
